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ABSTRACT

Media capture and disinformation are two problems that exist in all media
markets with greater or lesser extent. The current digital context is helping
to exacerbate these problems, which represent the two main threats to
the public’s right to be informed in a constitutional democracy. The cur-
rent legal-constitutional frameworks to protect the public’s right to infor-
mation across EU jurisdictions are no longer effective in guaranteeing two
elements associated with this fundamental right: the independence of the
media and the duty of truthfulness of journalists. As a solution to this prob-
lem, a system of transparency of media companies to reinforce these two
elements may become a complementary tool to effectively guarantee the
right to information. In this context, a number of voluntary transparency
systems of news media organizations are emerging in the European Union
and the United States to strengthen media independence and editorial
credibility. In this article | first describe and compare these systems by
using criteria associated with effective transparency policies. Then | identify
standards that are common to all the initiatives focusing on news govern-
ance and | evaluate how these standards are being already implemented
by a sample of five Anglo American media brands that are enjoying the
credibility of their users evidenced by the increasing levels of subscription
rates.

Introduction

Throughout the history of representative democracy, the media have always suffered structural
limitations in offering critical journalism, a necessary component of the public’s constitutional
right to information and a necessary element for the health of our public opinion. In the digital
age, representative democracy has entered a new historical stage, which some authors have
called “post-media” democracy’, where news media companies have been displaced by technol-
ogy platforms as the intermediaries of public opinion. In this context, media capture and disin-
formation become serious risks to the right of the public to be informed, while the existing
constitutional and legal systems to guarantee this right are severly limited.

Anne Applebaum, The Facts Just Aren’t Getting Through, THE ATLANTIC (Aug. 9, 2020). Angel Arrese, Politica post-factual y
sociedad post-mediatica, 97 NUevAs TENDENCIAS, 8-14 (2016).
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A growing number of academics have coined the expression “media capture” to refer to
the diversion of the critical and democratic purpose of the media as a consequence of the
undue influence of external interests.” Although media capture can take on different degrees
depending on the media and political tradition in each jurisdiction, the current digital envir-
onment is intensifying the problem around the world.” This is mainly due to the erosion of
the advertising business model of news media companies in the internet era, making the loss
of economic independence the leading cause of the decline in editorial independence.

As a result, in this so-called “post-media democracy” there is an urgent need to find
solutions to these two threats to the public’s right to information, which accentuate the
limits and inefficiencies of the current legal-constitutional system in most Western
democracies. To tackle these threats, media capture and disinformation, there needs to
be an effective Internet governance, aimed at establishing responsibilities to techno-
logical intermediaries, a challenge already being addressed in international bodies and
in the European Union. But these threats also take on a constitutional dimension that
needs to be addressed, requiring public authorities to renew regulatory systems to guar-
antee the full enjoyment of the citizens’ right to truthful information through the revi-
talization of democratic journalism as the basis of a free public opinion.

To support states in this endeavour, the European Commission is unleashing a host of
responses, most of which are based on the need to strengthen the news media.” Among
the various strategies to attain this aim are identifying, locating and amplifying quality
(truthful) information published by news media to displace misleading information.

This kind of approach shows how the digital context and its problems present a his-
toric opportunity for the revitalization of critical and democratic journalism. The
demand for informative truthfulness in this new digital public space, although not pro-
portional to the consumption of disinformation, is significant enough to revitalize jour-
nalism in its dual role of informing and serving as the public’s watchdog.’®

The demand for truthfulness faces the need to establish new mechanisms to ensure
the duty of publishers to protect their organization’s editorial independence as a precon-
dition for journalists to fulfill their duty of care when undertaking the journalistic pro-
cess. Both duties are closely linked to the media’s constitutional duty of truthfulness.”

2See, e.g., Joseph E. Stiglitz, Fostering an Independent Media with a Diversity of Views, in INFORMATION AND PUBLIC CHOICE:
FROM MEDIA MARKETS TO POLICYMAKING, 139-152 (Roumeen Islam ed., 2008); Anya Schiffrin, Introduction to Special Issue on
media capture, 19 JOurNALISM, 1033-1042 (2018); MARIUS DRAGOMIR, REPORTING FACTS: FREE FROM FEAR OR FAVOUR (2020); ANYA
SCHIFFRIN ED., MEDIA CAPTURE: How MONEY, DIGITAL PLATFORMS AND GOVERNMENTS CONTROL THE NEws (2021).

3see Nicole Stremlau et al, World Trends in Freedom of Expression and Media Development: Regional Overview of
Western Europe and North America (2018).

“See, e.g., Robert G. Picard & Alex Van Weezel, Capital and Control: Consequences of Different Forms of Newspaper
Ownership, 10 JMM INT. J. MeblA MANAG. (2008); RoBerT G. PicarRD & DaviD A.L. LEvy EDS, IS THERE A BETTER STRUCTURE FOR NEWS
ProVIDERS? (2011).

®See European Commission, A multi-dimensional approach to disinformation. Report of the independent High level
Group on fake news and online disinformation (2018); Guillaume Klossa, Towards European Media Sovereignty (2019);
Alexandra Mousavizadeh & Santhosh Srinivasan, Designing the Index: A Review of Good Practices (2019).

5See e.g., Nic Newman et al., Reuters Institute Digital News Report (2019).

The public’s fundamental right to be informed is enshrined in the international order through article 19 of the UDHR
and article 10 of the ECHR. Both texts confirm the connection between the public’s right and the duties and
responsibilities of the media and journalists, specifically the duty of truthfulness, which is reinforced in the
jurisprudence of the ECHR. The Spanish Constitution of 1978 establishes the right of the public to receive truthful
information, enshrining the duty of truthful information onto the media and journalists as a limit of their right to
communicate. A duty of truthfulness that the Spanish Constitutional Court equates to the due diligence of journalists,
which is also part of what is known as “the constitutional statute of a journalist”, together with the conscience clause
and professional secrecy.
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One way to materialize this commitment involves developing what some authors
have been claiming as principles of good news governance, in which transparency
becomes the main tool.® As media scholar, Angel Arrese, said, “the transparency of
media ownership and its corporate governance structures acquires special meaning and
urgency not only because the media are in crisis (of business, credibility, authority...)
but also because so is journalism itself and its role in democratic societies.” In this con-
text, good news governance and transparency may become essential strategic tools to
guarantee the duty of truthfulness of publishers and journalists.

Transparency in the private business sector is an area of corporate governance and is
undergoing exponential development on two fronts: (1) to resolve information asymme-
tries and the need to reduce principal-agent risk; (2) to respond to the need for compa-
nies to be accountable and build legitimacy and trust with a diverse public of
stakeholders in the new paradigm of stakeholder capitalism. International standards on
transparency were originally promoted by the OECD and later by the UN, under whose
umbrella the ESG movement, the Guiding Principles on Business and Human Rights,
the SDGs, and Agenda 2030 have been developing. Although many transparency initia-
tives are self-regulatory (in Europe, under the “comply or explain” principle), an
increasing number of transparency obligations are being incorporated into regulation,
as there is evidence of its effectiveness as a tool of good governance'”.

In the case of media companies, although they are private companies, they are also
considered to be general interest companies because they are the main providers of the
public’s fundamental right to information. Therefore, they must assume public responsi-
bility in the development of their editorial activity. The boards of directors of media
companies should assume a dual governance over corporate management and informa-
tion management. The concept of “good news governance” arises here as the set of
mechanisms that the board of directors of a media company should consider in order
to guarantee editorial independence and credibility, including transparency.

There is increasing evidence that editorial independence and credibility of news
media organizations have better chances of materializing when owners are truly com-
mitted to the editorial mission and establish a governance system to advance in this
commitment."' Media scholar Robert G. Picard claims that what’s important in this
context is that publishers introduce mechanisms of good information governance, that
is, that they make explicit (transparent) their commitment to certain values and princi-
ples in the long term and that they pay regular attention to the development and

8See eg., Angel Arrese, Corporate Governance and News Governance/ in Economic and Financial Media, in CORPORATE
GOVERNANCE OF MEDIA CompANIES 77-125 (Robert G. Picard ed. 2005); Angel Arrese, Mas alla del negocio informativo.
Nuevas estructuras de las empresas de informacion, in LA RESPONSABILIDAD ETICA Y SOCIAL DE LAS EMPRESAS INFORMATIVAS (2011);
Robert G. Picard, Corporate Governance: Issues and Challenges, in CORPORATE GOVERNANCE OF MEeDIA ComPANIES 1-10 (Robert
G. Picard ed., 2005); Robert G. Picard. & Alex Van Weezel, Capital and Control: Consequences of Different Forms of
Newspaper Ownership, 10 JMM INT. J. MebiA MANAG. 22-31 (2008); RoBERT G. PICARD & VICTOR PICKARD, ESSENTIAL PRINCIPLES FOR
CQNTEMPORARY MeDIA AND COMMUNICATIONS POLICYMAKING (2017).

9Angel Arrese, De la transparencia a la claridad in Javier Martin Cavanna & Elena Herrero-Beaumont, Primera Plana.
Informe de transparencia y buen gobierno sobre independencia y credibilidad editorial de los grupos de comunicacion,
22-25 (2019).

%ee e.g., Stephen Kosack & Archon Fung, Does Transparency Improve Governance?, 17 ANN Rev PoL Sci, 65-87 (2014).
MSee e.g., Robert G. Picard, Charitable Ownership and Trusts in News Organisations, in |s THERE A BETTER STRUCTURE FOR NEWS
PROVIDERS? THE POTENTIAL IN CHARITABLE AND TRUST OWNERSHIP 17-29 (2011); Rachael Craufurd Smith et al., Media ownership
transparency in Europe: Closing the gap between European aspiration and domestic reality, 36 Eur. J. COMMUN, 547-562
(2021); MARIUS DRAGOMIR, REPORTING FACTS: FREE FROM FEAR OR FAvour (2020).
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maintenance of boards of directors and processes to protect such a commitment.'* This
approach is also seen by Arrese as “one of the keys of the recovery of [the media’s]
meaning, its function and its journalistic authority”."”

However, today it is an ongoing task. Legal and self-regulatory systems for informa-
tion transparency and governance are practically non-existent in the media sector of
many Western democracies. In Europe, there are a few recommendations from
UNESCO, the Council of Europe and the Audiovisual Media Directive.'*

In this context, an emerging marketplace of transparency indicators is being rapidly
developed by private organizations that are born precisely to strengthen the editorial
independence and credibility of news companies, as well as to differentiate high-quality
information from disinformation and various forms of propaganda. Both goals are
potentially respective solutions to the media capture and disinformation threats to the
public’s constitutional right to information.

These emerging voluntary transparency systems address different recipients or users
and follow different strategies. This new marketplace of indicators has also the potential
to lead an institutional transformation of the media sector to better protect the editorial
independence and credibility currently at threat in the digital context of disinformation
and disruption of media business models, which exposes the sector to a higher risk of
media capture. Euractive’s Foundation, Europe’s Media Lab, is assessing to what extent
having a marketplace of transparency or trust indicators in which the reader freely
chooses which initiative suits him or her best is the right solution to the disinformation
problem."”

The goal of this article is to describe, compare and analyse these transparency systems
under the criteria associated with effective transparency policies, and to assess how
some of their standards, specially the ones associated with media ownership and news
governance, are already being implemented by a sample of media brands that enjoy
higher levels of editorial credibility measured by the increase in digital subscriptions.'®

Methodology

In this article, I apply some principles of corporate governance to media companies,
such as transparency and news governance, with the strictly legal-constitutional

2Robert G. Picard, Monitoring Corporate Governance in U.S. and European Media Firms in ON MEDIA MONITORING: THE MEDIA
AND THEIR CONTRIBUTION TO DEMOCRACY 266-278 (2011).

'35ee source cited supra note 10, at 23.

T4CM/Rec(2018)1[1] of the Committee of Ministers to member States on media pluralism and transparency of media
ownership; CM/Rec(2007)2 on media pluralism and diversity of media content, the Declaration on protecting the role of
the media in democracy in the context of media concentration (31 January 2007); Recommendation Rec(99)1 on
measures to promote media pluralism; Recommendation Rec(94)13 on measures to promote media transparency, as
well as other relevant recommendations and declarations; CM/Rec(2016)4 on the protection of journalism and safety of
journalists and other media actors; Recommendation CM/Rec(2012)1 on public service media governance;
Recommendation CM/Rec(2011)7 on a new notion of media.

15Christoph Leclercq et al., Time to act against fake news, EurRACTIV (Nov. 23, 2020).

15See Earl J. Wilkinson, News Media Outlook 2018: The New Economics of Content (2018); Jill Abramson, Merchants of
Truth: Inside the News Revolution (2019); Laura Hazard Owen, The New York Times hits 10 million digital subscriptions,
three years ahead of its goal, Nieman Lab (Feb. 2, 2022); Laura Hazard Owen, The New York Times and The Guardian are
celebrating good digital revenue news today, Nieman Lab (Aug. 7, 2019); Joshua Benton, The Wall Street Journal joins The
New York Times in the 2 million digital subscriber club. Nieman Lab (Feb. 10, 2020); Brian Stelter Washington Post digital
subscriptions soar past 1 million mark, CNN (Sep. 26, 2017); The Economist, Results, https://www.economistgroup.com/
results (last visited on Jan. 23, 2023).


https://www.economistgroup.com/results
https://www.economistgroup.com/results
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requirements of the right to information (namely, the duty of independence of publish-
ers/editors and the duty of truthfulness of journalists). I first describe and compare in
detail seven transparency systems that are being developed in the media sector, under
the six criteria associated with the effectiveness of transparency policies according to
existing literature. These criteria are: process legitimacy, foundation, categories of end
users, institutional transformation, incentives and compliance mechanisms. To be able
to undertake this assessment I also conducted in-depth interviews with the main repre-
sentatives of these private transparency systems.17

I then identify a number of standards or indicators common to the majority of initia-
tives, focusing on those associated with media ownership structures and news govern-
ance, and how these have been already implemented by a sample of media companies
from the United States and the United Kingdom, including the New York Times Co.;
News Corp.; The Washington Post; The Guardian Media Group and The Economist
Group. These brands are relevant for their credibility within the digital infosphere
measured in this paper by the increasing levels of digital subscription rates. This last
analysis aims at better understanding how credible news brands are disclosing their
news governance to protect their editorial independence and journalism, which are
ultimately essential elements of the public’s right to truthful information.

Most of the transparency initiatives that I have described, compared and analyzed
under the transparency effectiveness criteria are in the early stages of development,
although some show signs of institutional transformation in the sector.

General Description of Initiatives
The Media Supplement of the Global Reporting Initiative

The Global Reporting Initiative (GRI) is an international non-profit organization
founded in 1999 in collaboration with the United Nations Environment Program. It
offers companies a common framework to write and publish their sustainability reports
aimed at different stakeholders. The objective of these reports is to measure the envir-
onmental, social and economic impact of corporate activity (the so-called “footprint).'®

The GRI approach is a case study of success. It is an institutional undertaking that
solves the problem of information asymmetries between the company and the stake-
holders through a threefold approach: (1) a process of co-creation of the guides (includ-
ing, areas and standards) with the participation of multiple stakeholders; (2) the
institutionalization of the guides; and (3) the creation of an organization to safeguard
both the guidelines and the process."’

In terms of its impact on the media sector, the GRI developed a series of specific
standards through a working group made up of media companies and NGOs. The need

7| conducted six in-depth interviews with the following representatives: Olaf Steenfadt, from the Journalism Trust
Initiative (July, 2021); Begona Morales, Global Reporting Initiative (June, 2021); Sally Lehrman, The Trust Project (july,
2021); Anna-Sophie Harling, Chine Labbe y Virginia Padovese, NewsGuard (June, 2021); Craig Fagan, Global
Disinformation Index (July, 2021); Ferdi Ozsoy, International Fact-Checking Network (July, 2021).

'8George Halkos & Stylianos Nomikos, Corporate social responsibility: Trends in global reporting initiative standards, 69
EcoN ANAL PoLicy 106-117 (2021).

"Halina Brown et al., The Rise of the Global Reporting Initiative: a Case of Institutional Entrepreneurship, 18 Env PoL
182-200 (2009).
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to create a reporting guide for media companies derived from the idea that their editor-
ial activity generates a “brainprint” in the public that could be equated with the envir-
onmental footprint. In the words of Mike McCluskey, Radio Australia’s CEO:

“In the language of corporate social responsibility, media organizations have a special
responsibility as opinion makers and information providers. The social influence of the
media is participatory and encompasses all members of society, but it also has a
responsibility to demonstrate that it is transparent and accountable. The role of the media
in creativity, freedom of expression, good citizenship and being catalysts for community
activity are all key elements of the CSR agenda.”*"

In 2012, the GRI Media Sector Supplement was presented at an UNESCO meeting
on International Press Freedom Day with the aim of providing a reference to media
organizations preparing their own sustainability reports. The GRI defines a media
organization as one that “creates and disseminates content for audience consumption
using mass communication tools and platforms. The range of content is diverse, includ-
ing news, information, opinion, entertainment, games, education, literature, advocacy
and advertising.”*' The Supplement, thus, targets media organizations of any size and
legal form.

The GRI has produced around 25 standards for the media sector, and requires media
organizations to disclose information about their “governance structures and decision-
making processes for the creation and dissemination of content and their interrelation-
ship with the overall governance of the organization.””* According to then-GRI CEO
Ernst Ligteringen, “biases in coverage that may result from ownership or advertisers
may have rendered the public unaware of the real consequences of our way of living on
this planet. It is time for media companies to join thousands of other organizations in
publishing their sustainable performance and holding them accountable for their
actions.””

The Journalism Trust Initiative by Reporters Sans Frontiers
The Journalism Trust Initiative (JTI) initiated by Reporters Sans Frontiers with the
sponsorship of the European Commission and Craig Newmark Philanthropies aims to
foster quality media within the digital ecosystem, rewarding credible sources within an
environment in which it is becoming increasingly difficult to differentiate quality infor-
mation from intoxicated information. According to the initiative’s basic agreement,
which T will describe in detail in the next section, the JTI was created with the purpose
of “supporting universal individual freedom of opinion through access to information
and independent and plural media.”** It is an initiative that also responds to the
numerous efforts to fight misinformation and mistrust towards liberal democratic
institutions.

To achieve this, JTT’s mission is to “establish a transparent framework to promote the
principles of ethical journalism.”®® It aims at helping news organizations voluntarily

20)o Confino, Sustainability reporting guidelines for media sector open for public comment, THE GuarDIAN (May 5, 2011).
?15ee GRI G4 MeDIA SECTOR DISCLOSURES at https://www.globalreporting.org/search/?query=G4

225ee supra note 22.

2GRI, Media companies can now be more accountable and transparent, thanks to new guidance (May 7, 2012).

24CEN WoRksHOP AGREEMENT, CWA 17493 (Dec. 19, 2019) available at: https://rsf.org/sites/default/files/cwa17493_0.pdf
%See supra note 25.


https://www.globalreporting.org/search/?query=G4
https://rsf.org/sites/default/files/cwa17493_0.pdf
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join the initiative to build trust and editorial credibility as their main assets, starting
from the premise that trust is intimately connected with transparency, accountability
and responsibility. This initiative defends the idea of self-regulation, while it is aware of
the need to establish the necessary incentives to guarantee a certain level of compliance.

In its initial stage, JTI developed and published a set of standards or criteria. For this
purpose it engaged the European Committee of Standardization (CEN), a private associ-
ation based in Brussels that represents the national bodies of standardization of 34
countries within the European Union, to lead the final agreement on the standards or
indicators amongst the various stakeholders. The CEN made a public call in May 2018
for the participation of a group of stakeholders in the standardization process. This
group amounted to nearly 120 individuals representing a plurality of organizations,
from news media, technology platforms (e.g., Google and Facebook), media and jour-
nalism, NGOs, embassies, universities and foundations. After four plenary meetings
over a year and a half, in which representatives of UNESCO and the Council of Europe
participated, the final agreement was published in December 2019. The agreement is a
document of reference for national standardization bodies.*®

The certification agreement sets forth two main areas. One area is titled Identity and
Transparency, which aims at revealing to stakeholders who the news media organization
is. This area is integrated by seven indicators (and 23 sub-indicators) associated with
the organization’s editorial mission, media ownership and funding. The other area is
titled Professionalism and Accountability, and is focused on how the news media organ-
ization works. This is integrated by nine indicators (and 41 sub-indicators) associated
with the editorial principles that inspire the news process, including sources and accur-
acy, labeling content -including separation of news from opinion- and labeling branded
content, accountability mechanisms -including the existence of an ombudsman and cor-
rection policies- and professionalism in the hiring and training of the news staff. The
set of indicators amounts to 64 in total.

In a second stage, starting in 2021, JTI has started to develop a network of certifiers
in each jurisdiction to undertake the actual certification process. JTI will assist the
media with tools and training so that they can carry out a voluntary analysis in the
aforementioned areas, as well as a publication of the results and their review by an
external auditor. The idea is to automate these processes so that technology platforms
can reward organizations with better visibility in search engines and social networks
-something that it will also serve to attract responsible advertisers- in exchange for com-
plying with JTT’s recommended standards.””

The Trust Project

The Trust Project is an initiative led by the U.S. journalist Sally Lehrman that comprises
100 media organizations with a similar mission to JTT’s: to design a transparency system
for news organizations’ editorial process through a set of indicators that allow readers
and platforms to identify credible brands. The Trust Project was born to offer a solution

25Gee also Anya Stiglitz, Mis- and Disinformation online: a Taxonomy of Solutions (2020) (Ph.D. dissertation, Universidad
de Navarra) 154.

277Zoom interview with Olaf Steenfadt, Head of the Media Ownership Monitor and the Journalism Trust Initiative at
Reporters Without Borders (Jul. 8, 2021).
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to the loss of credibility and trust in media organizations, as well as to the disinforma-
tion problem. As in the JTI, building trust is the main purpose, and transparency and
accountability are the main tools.

The Trust Project has undertaken a different process to that followed by JTI. In 2014,
Lehrman began investigating the general public’s declining trust in media organizations.
In 2016, with the support of the Markkula Center for Applied Ethics at the University
of Santa Clara, she began conducting a series of qualitative interviews with a sample of
readers in the United States. Through a consulting firm called Quiver Consulting, she
carried out similar research in Europe, and the School of Business, Law and
Communication at Southampton Solent University did the same in the UK. As a result
of these qualitative interviews, Lehrman reached a series of conclusions about the inter-
ests and priorities of news readers and users and the specific factors that contributed to
their loss of confidence in the news.”®

As a result of these findings, in 2017, Lehrman organized a workshop in New York
City through the Markkula Center with 70 news organizations and four technology plat-
forms (Google, Facebook, Twitter, and Bing) with the goal of integrating audience pri-
orities with classic journalism standards. The reference they used to define the latter
were the principles associated with a free press, which were agreed upon in the famous
Hutchins Commission of 1947. Among them are accuracy and verification processes,
organizational, financial and editorial transparency, diversity and participation. The
principles also take into account the media’s role in democracy as a watchdog and as a
public forum. The participants agreed on a list of 37 indicators based on the above
principles and functions of the press. Later, in the so-called Summit of the Trust Project,
20 media organizations (among them, the most prestigious newspapers in the United
States and Britain -The New York Times, The Wall Street Journal, The Washington Post,
BBC and The Guardian), selected eight priority indicators.”

Since 2017, these eight indicators have been implemented by nearly 100 media organ-
izations, which operate under the Trust Project label. As of 2021 the Trust Project is no
longer connected to the Markkula Center for Applied Ethics, and is an independent
organization under the leadership of Lehrman, who is now the CEO. The Trust Project
has a Leadership Council made up of renowned US and European journalists, such as
Marty Baron, the former executive director of The Washington Post, and Mario
Calabresi, the director of Italian newspaper, Repubblica.3o

The Trust Project believes that the pathway towards trust for news organizations
entails reinforcing their journalistic principles and standards, enhancing transparency
and engaging with the public in a more proactive way. According to the CEO Lehrman,
“the news industry must connect even more deeply to the principles of social responsi-
bility at journalism’s heart and become the people’s trusted, responsible, and responsive
ally. We must do so not just for philosophical reasons, but for our very survival.””!

2700m interview with Sally Lehrman, CEO of the Trust Project (Jul. 15, 2021).

29See interview cited supra note 29.

305ee interview cited supra note 29.

31See The Trust Project, Report: Four Insights from New Trust Project User Research (Jan. 27, 2021) https://
thetrustproject.org/2021/01/user-research/


https://thetrustproject.org/2021/01/user-research/
https://thetrustproject.org/2021/01/user-research/
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The Global Disinformation Index

The Global Disinformation Index (GDI) is a non-profit organization founded in the UK
by Alexandra Mousavizadeh, Clare Melford and Daniel Roger, who bring together
diverse backgrounds in the industry of indexes and ratings, data analytics, the third sec-
tor, cybercrime and cryptocurrencies.>>

The organization’s mission is to eliminate the economic incentive of actors engaged
in disinformation campaigns through an index that measures disinformation risks of
news domains. The index serves as a tool for responsible advertisers or brands buying
ad space to avoid spending money in sites with high disinformation risks. The GDI
team has created a Technical Advisory Group (TAG) integrated by journalists, media
researchers, NGOs, think tank executives and fact-checkers.”

GDI defines disinformation as a behavior of any actor in the infosphere that
“purposely and or maliciously misleads by spreading inaccurate information.” Its rating
system focuses on news domains, and includes in this category, “a single individual
(e.g., a blogger), one team or department within a larger media organization (a radio
channel, a newsroom, a show, a website or a paper) or a whole media organization with
various outlets and brands.”**

After reviewing the existing literature on disinformation, as well as on quality and
ethical journalism, GDI's team undertook an assessment of 18 outstanding and reput-
able indexes in other areas, such as finance, aid, business, CSR and governance. It syn-
thesized the key components or elements of an appropriate index design and
established a specific process to build their own disinformation index’”.

GDTI’s ambition is to develop an index in each media market (so far in Europe they have
produced media market risk ratings in Italy, Spain, the UK, France and Germany)36. The
GDI follows a process of four phases. The first phase called “Structure” is carried out by
an automated assessment of disinformation risks of a sample of 30 news media sites
chosen according to their outreach in the infosphere, measured by Alexa, and the number
of followers on Twitter and Facebook. The assessment is binary resulting in high or low
disinformation risks of the sites chosen in the sample.””

The next phase, called “Content”, is carried out by one human analyst per media
market, who assesses a sample of 10 articles randomly chosen based on its number of
Facebook shares. The analyst assesses this sample of articles vis-a-vis multiple indicators
(e.g., clickbait, bias, hate speech, etc.). In the next phase, called “Operations” the same
analyst reviews how the news domain complies with a subset of standards developed by
the Journalism Trust Initiative (those related to conflicts of interest, integrity, accuracy
in the reporting process and accountability). Finally, in the “Context” phase, a group of
regional experts (mostly, journalists, academics, NGO and think tank executives) under-
take an assessment of the general perceptions of credibility of the sites.”®

326ee Global Disinformation Index, Who We Are section, https://www.disinformationindex.org/about/ (last visited on Jan.
22, 2023).
3ee supra note 33.
34Gee Santhosh Srinivasan, Rating Disinformation Risk: The GDI Methodology (Dec., 2019).
35Gee Alexandra Mousavizadeh & Santhosh Srinivasan, Designing the Index : A Review of Good Practices (2019).
365ee Global Disinformation Index, Our Research, https://www.disinformationindex.org/research/ (last visited , Jan. 22,
2023)
i;Zoom interview with Craig Fagan, Program Director at the Global Disinformation Index (Jun. 18, 2021).
Id.
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GDT’s approach is relevant to the purpose of this article because it follows the prem-
ise that news media websites that invest in high-quality journalism, play a key role in a
healthy news media market, yet, in order to fulfill this role, these sites should commit
to certain transparency and governance practices and processes to increase their infor-
mation quality and ultimately their credibility as media brands. In fact, GDI shows in
its media market risk ratings that news sites also suffer disinformation risks precisely
because of the lack of transparency in these standards.

NewsGuard

NewsGuard is a for-profit company based in New York City, founded in 2018 by two journal-
ists, Steven Brill and Gordon Crovitz.® It develops ratings for each website based on nine cri-
teria related to journalistic credibility and transparency. The company offers its clients or users
a downloadable application in their computers or mobile devices that displays the credibility
rating through a green (trustworthy) and red (not trustworthy) tagging (which they call a
“Nutrition Label”). This label displays itself next to thousands of news websites that represent
95 percent of online engagement in search engines and social media. By clicking on the label,
users can access more detailed information behind each label, contributing to media literacy.*’

The rating activity is carried out by a team of analysts, journalists and editors in dif-
ferent markets in the United States and Europe (up to date, they have launched opera-
tions in the US, the UK, France, Germany and Italy). The company’s primary target
audience is the readers or potential subscribers, who may download the application in
their browsers when navigating the Internet in order to minimize the risk of consuming
disinformation. However, NewsGuard also licenses their products to telecommunica-
tions operators, technology platforms, search engines and advertising agencies, among
others. For example, Microsoft has licensed NewsGuard globally.*' It also works with
public libraries in these markets to promote media literacy in the population.*?

In contrast to the other initiatives so far described, NewsGuard does not disclose the
process they followed to establish the nine indicators used to rate each site. The found-
ers, Brill and Crovitz, designed and led this process after consulting with a number of
experts in the field.*> While Crovitz is known to be politically conservative, Brill is rec-
ognized as a left-wing journalist and “the founders hoped that the bipartisan nature of
their organization would give their efforts some credibility.”**

It is worth noting that NewsGuard is the only for-profit company within the initiatives
analyzed to combat disinformation to date, which also poses some risks to its legitimacy.

The International Fact-Checking Network
Information verifiers (aka, fact-checkers) have existed since the first quarter of the last
century and were born as a category of workers within news media organizations. The

396ee NewsGuard, Our Team, https://www.newsguardtech.com/about/team/ (last visited, Jan. 22, 2023)

405ee NewsGuard, Solutions, https://www.newsguardtech.com/solutions/newsguard/ (last visited, Jan. 22, 2023)

“1See also supra note 27, at 153.

42Z00m interview with Anna-Sophie Harling, Managing Director, Europe and Executive Vice President Partnerships and
Chine Labbe, Managing Editor & Vice President Partnerships, Europe, both at NewsGuard (May. 18, 2021).

“3See interview cited supra note 43.

see also supra note 27, at 153.


https://www.newsguardtech.com/about/team/
https://www.newsguardtech.com/solutions/newsguard/

TRANSPARENCY SYSTEMS FOR NEWS GOVERNANCE @ 1

origin of the fact-checker is attributed to Briton Hadden, the co-founder of Time maga-
zine, who decided to gather a team of fact-checkers-mostly women-dedicated to check-
ing and verifying the names, dates and other news elements within the news process. A
few years later, the prestigious weekly magazine The New Yorker followed suit, establish-
ing itself as one of the U.S. media brands with the best team of fact-checkers.*’

Time editor Edward Kennedy acknowledged the importance of fact-checking:
“verification is sometimes seen as a boring and tedious role but this idea is extremely
wrong. (...) The crucial point to remember about fact-checking is that the writer is
your natural enemy. (...) Remember that when people write letters to the editor about
mistakes, you will be the one who will receive the reprimand. So protect yourself.”*°

Many other news publications in the United States and Europe have followed these
two prestigious news outlets (Time and The New Yorker) by employing fact-checkers.
Currently, there are few news media organizations that have large teams of fact-check-
ers, and those that still have them, enjoy great prestige. The New York Times Magazine
had at least a team of four fact-checkers in 2004*”. The New Yorker still had a team of
16 in 2010. The German magazine Der Spiegel had a team of 80 in 2010.*®

Today these are rare examples. In fact, it is paradoxical to see how journalists (and
these internal fact-checkers) have been laid off from traditional news organizations in
parallel to an emerging trend: the rise of the external fact-checker. This new external
fact-checker is in charge of monitoring and following, not only the accuracy of state-
ments from political leaders, but from the journalistic activity of news media companies.
As Silverman asserts, “these fact-checkers are forcing the press to interact with the pub-
lic more than ever, reach higher standards of accuracy, and put an end to what one
newspaper editor in the United States called, ‘the power of the newsroom’.*’

The phenomenon of external fact-checkers, which began to proliferate throughout the
2000s, also coincides with the rise of the “citizen journalism” phenomenon, that is,
readers who are especially motivated by the accuracy of the news and by participating
in the information process. In Silverman’s words, “in the era of the verifying reader and
well-funded media observatories, news organizations that do not engage in high levels
of precision must wait to be held accountable”’. Today there are around 227 external
fact-checkers across the world.”"

Against this backdrop of growing decentralization and autonomy, the International
Fact-Checking Network (IFCN) was born in 2015, led by the Poynter Institute with
funding from Omidyar and the National Endowment for Democracy. The IFCN has
received additional funding from Facebook as well as OSF, Luminate, Gates
Foundation, and the Google Digital News Initiative. The IFCN’s mission is to promote
fact-checking at a global scale, through interaction spaces between fact-checkers,

SSee e.g., SARAH HARRISON SMITH, THE FACT CHECKER'S BiBLE: A GUIDE TO GETTING IT RIGHT; Merrill Fabry, Here’s How the First
Fact-Checkers Were Able to Do Their Jobs Before the Internet, TIME (Aug. 24, 2017).

“SSee supra note 46, at 9.

“"See supra note 46.

“8See e.g., Craig Silverman, The New Great American Pastime It's fact checking, CoLumla JOURNALIsM Review, CJR (Oct. 9,
2009).

e e.g., Craig Silverman, Inside the World's Largest Fact Checking Operation, CoLumBiA JOURNALISM Review, CJR (Apr. 9,
2010).

0See e.g., Craig Silverman, Regret the Error: How Media Mistakes Pollute the Press and Imperil Free Speech 39 (2009).
*1See also supra note 27.
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training programs and alternative sources of funding. However, it’s primary focus is to
establish a standardization process that fact-checkers must follow if they want to be offi-
cially accredited with the IFCN label.>® It currently integrates 102 verified fact-
checkers.”

In September 2016, the IFCN published its Code of Principles, which requires its
fact-checkers to comply with six standards: impartiality; transparency in sources; trans-
parency in financing and organizational structure; transparency in the methodology;
and a correction policy.”* TFCN assigns independent local experts to regularly check for
compliance with these standards. In 2017, the process for registering the various existing
fact-checkers and many new ones began. That same year, Facebook expressed interest
in hiring IFCN-accredited fact-checkers to combat misinformation on its platform.>

In September 2020, the IFCN released a so-called “transparency statement” with
information regarding its own legal structure, funding, organization, methodology and
corrections policy. It also released its bylaws with information regarding the IFCN’s
Board, its composition, nominating process, board meetings and responsibilities. The
organization also began publishing an annual transparency report in 2020.>°

Academics conclude that there are serious limitations to the impact of fact-checkers.
This is primarily the result of having too much information to fact-check, but most
importantly because of the way human brains work. In words of Spanish constitutional
scholar Villaverde, “the vast majority of audiences look for confirmation biases and,
therefore, they will give credibility to news sources that confirm their suspicions, their
beliefs, their superstitions and their prejudices, and they will not give credibility to
something that is counterfactual.”” However, Stiglitz concludes that fact-checking does
work “when there is a supply-side response: Facebook suppresses or flags information
deemed to be false.””® Stiglitz also adds that fact-checking, “helps establish a culture of
truth and can force public officials to be more careful about what they say.”>

HAZ Foundation’s Ranking of Transparency and Governance of Media Companies®
HAZ Foundation is a non-profit organization founded in Madrid in 2007 with the aim
of promoting transparency, governance and accountability across different institutions,
both public (for e.g., universities, foundations and museums) and sensitive business sec-
tors, such as the media, to rebuild trust in society.

It creates and produces transparency rankings of organizations or companies across
different sectors, with the argument that these rankings generate the right incentives for

52700m interview with Ferdi Ozsoy, Program Manager at the International Fact-Checking Network, IFCN (Jun. 28, 2021).
35ee Verified signatories of the IFCN Code of Principles, https:/ifcncodeofprinciples.poynter.org/signatories (last visited
on Jan. 22, 2023)

See International Fact-Checking Network’s code of principles, https:/ifcncodeofprinciples.poynter.org/ (last visited on
Jan. 22, 2023)

5See interview cited supra note 53.

SIFCN Code of Principles and Transparency Report for 2020 (Dec. 25, 2020).

’Elena Herrero-Beaumont, £l espacio cibernético es el nuevo estado de la naturaleza, ETHic (Mar. 5, 2021).

8See also supra note 27, at 137.

%ld. at 253.

%Foundation HAZ changed its name in 2021. Previously, it was Foundation Compromiso y Transparencia. | collaborate
as member of the advisory board of this foundation since June, 2019 on a pro bono basis (https://www.hazfundacion.
org/quienes-somos/patronato-y-consejo-asesor) and have co-authored three of their reports on the media sector, also
on a pro bono basis. (https://www.hazfundacion.org/sectores-informes/medios-de-comunicacion)


https://ifcncodeofprinciples.poynter.org/signatories
https://ifcncodeofprinciples.poynter.org/
https://www.hazfundacion.org/quienes-somos/patronato-y-consejo-asesor
https://www.hazfundacion.org/quienes-somos/patronato-y-consejo-asesor
https://www.hazfundacion.org/sectores-informes/medios-de-comunicacion

TRANSPARENCY SYSTEMS FOR NEWS GOVERNANCE @ 13

these organizations to effectively develop due governance policies. The Foundation
states that legislation is not enough to achieve authentic institutional integrity in
response to the dynamic expectations and interests of stakeholders. It also defends that
self-regulation only works if there are independent institutions that monitor and request
an appropriate degree of compliance with the existing transparency normative
frameworks.®'

In 2010 the Foundation began the production of a first generation of reports in the
media sector titled Esporas de Helechos y Elefantes, which were mostly focused on ana-
lyzing (through standards and indicators) the degree of transparency associated with the
creation and publication of editorial content.

However, researchers found out that transparency efforts focused exclusively on the
editorial activity were ineffective to attain an authentic integrity of the news process.
Committed and responsible owners of media organizations need to promote and defend
certain elements of corporate governance, according to the thesis of Arrese and Picard®?
and the best practices of prestigious US and UK journalistic brands. As a result, in 2017
researchers decided to produce a second generation of reports, Primera Plana, which
reformulated the indicators to reinforce the areas related to ownership and corporate
governance.

To develop this second generation of reports, the Foundation’s researchers gathered
journalists and experts in 2016 to confirm the relevance of this approach,” after which
a total of 19 indicators were developed in five relevant areas: ownership; corporate gov-
ernance; funding; creation and publication of editorial content; and compliance.

Once the indicators were developed, in 2017 the researchers published the first report
of a series of reports. The transparency assessment is carried out by a team of three
analysts and two or three experts in the field over a sample of 21 news media organiza-
tions in Spain. The sample was chosen under certain criteria that news organizations
needed to meet in order to qualify as a private news media organization.”* These private
organizations were then classified as publicly-traded companies and private companies.
It is well-known that because public companies operate in financial markets, they are
legally required to disclose information that private organizations are not subject to dis-
close (although this is now starting to change due to the new legislation on non-finan-
cial information of SMEs). As a result, public companies may perform better among the
indicators, but this doesn’t necessarily demonstrate an authentic commitment to news
integrity from their side.

Since it began, no donor has funded this initiative and its sustainability faces many
risks in the long term. In 2020, the Foundation received funding from the European
Commission under the Stars4Media pilot project of the Euractive Foundation to under-
take a preliminary assessment of the model in the Austrian and Italian markets.®®

%1Javier Martin Cavanna, Cémo incentivar la transparencia voluntaria por medio de instituciones independientes, in
COMENTARIO A LA LEY DE TRANSPARENCIA, ACCESO A LA INFORMACION PUBLICA Y BUEN GOBIERNO (Antonio Troncoso Reigada ed., 2017).
2See Angel Arrese, Corporate Governance and News Governance in Economic and Financial Media in CORPORATE GOVERNANCE
oF Mebia CompaNiEs 77-125 (Robert G. Picard ed., 2005).

53Esther Barrio, {Como proteger la credibilidad de los medios de comunicacién?, Revista Haz (Nov. 28, 2016).

*Nuria Almirén, Grupos privados propietarios de medios de comunicacién en Espana: principales datos estructurales y
financieros, 22 CoMuN. Y Soc. 243-273 (2009).

5Stars4Media, First Edition, https://stars4media.eu/first-edition/
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Despite their lack of funding, reports show the initiative is having a clear impact. The
researchers found increasing levels of transparency year after year coming from news
media organizations. In 2018, transparency levels increased 54 percent and 35 percent
in 2019 from the previous year. Media organizations have also shown increasing interest
in participating in the effort.

However, the Foundation’s efforts to rank the Spanish media sector have not gener-
ated the impact that it has generated in other sectors (for e.g., universities). This is
mostly due to an important shortcoming: news organizations won’t cover their own
weaknesses or their peers’ (under the long-time tradition, “dog doesn’t eat dog”).®® The
fact that the ranking signals high levels of opacity in the news media sector discourages
media organizations to cover their own flaws, and very few media organizations have
covered it in practice. This hinders one of the main incentives for institutional trans-
formation that a ranking system typically generates in other sectors (e.g., universities,
foundations, etc.), which is the reputational effects of media coverage.

Comparative Analysis of Transparency and Governance Initiatives in News Media
Organizations

In this section we are assessing to what extent each one of the transparency initiatives
in the media sector described above meet the six criteria associated with effective trans-
parency policies previously identified in the literature, to anticipate their potential
impact and sustainability in the media sector.

1. Legitimacy of the founding process

To build a legitimate transparency and governance system, leading organizers or found-
ers need to follow a specific founding process, which must gather three elements. First,
founders need to be credible to the system, that is, they need to be experienced in the
field or sector, show a significant trajectory and represent renowned institutions.
Second, founders also need to engage diverse stakeholders to balance the system with
different perspectives. Finally, founders need to follow a specific methodology.®”

Under this framework, the seven initiatives show a good degree of legitimacy, how-
ever, two initiatives stand out more than others: JTT’s certification process through the
European standardization agencies and GDI’s technological, scientific and data-driven
method. They undertook an outstanding review of existing literature on disinformation
and quality/ethical journalism and a deep assessment of what it means to design a good
index methodology.

2. Foundation (grounds)
There are two main grounds to sustain any transparency regime in the private sector:
(i) to guarantee the good governance of a private organization (transparency for

%lker Armentia, Perro no come perro: la ley del silencio del periodismo, Diario.Es (Apr. 5, 2019).

57See e.g., ARCHON FUNG ET AL., FuLL DISCLOSURE: THE PERILS AND PROMISE OF TRANSPARENCY (2009); Deirdre Curtin & Albert Meijer,
Does Transparency Strenghten Legitimacy? A Critical Analysis of European Union Policy Documents, 11 INF. Pouty 109-122
(2006); Jenny De Fine Licht et al. When Does Transparency Generate Legitimacy? Experimenting on a Context-Bound
Relationship, 27 GOVERNANCE 111-134 (2012).
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governance) and (ii) to improve its accountability, legitimacy and trust vis-a-vis external
stakeholders (transparency of governance).®®

In addition, private companies’ accountability to consumers, investors and other
stakeholders is a solution to the asymmetries of information that arise in the relation-
ship between a principal and an agent. It lies in the argument that the consumer, the
investor or any given stakeholder should not bear the risk of a product, a stock or an
activity when lacking critical information about it.*’

All of the initiatives described base their transparency claims to news media organiza-
tions on the need to build trust vis-a-vis different categories of end-users (i.e., readers
-potential subscribers-, advertisers, investors, platforms). But the intrinsic and poten-
tially normative foundation behind the need for transparency is to protect these end
users from the risks (or negative externalities) generated by the media organizations by
disclosing enough information for these users to make informed decisions.”
Furthermore, in the context of news media, organizations may pose risks to the citizens’
constitutional right to information, which is the basis of democracy itself. This should
grant news media organizations the status of general interest companies whose activity
may generate risks to a human right indispensable for democracy.”' Here lies the
authentic foundation for a transparency and governance normative approach to news
media organizations.

3. Categories of end users

A transparency policy is user-friendly when it is designed in a way that informs users
in an intuitive and easy manner, so that they ultimately take the information into
account in their decision-making process. To this aim, the transparency designers will
need to know the users’ needs and interests, as well as their capabilities in understand-
ing the information.”

In the media sector, end users may fall in five categories: (a) readers or the general
public; (b) advertisers; (c) investors; and (d) technology platforms. This doesn’t mean
that only one category of users have access to the information. It rather means that the
transparency policy was designed thinking about each category’s needs, interests and
capabilities.

a) Readers. The transparency initiatives that target readers as a main end-user seek to
effectively influence their online news consumption and nudge them to ultimately read
quality news as opposed to disinformation. Existing research on consumer experience

larry Catd Backer, Transparency and Business in International Law: Governance between Norm and Technique in
TRANSPARENCY IN INTERNATIONAL LAW 478 (Andrea Bianchi & Anne Peters eds., 2013).

59Gee Stephen Kosack & Archon Fung, Does Transparency Improve Governance?, 17 AnNu. Rev. Pourt. Sci. 65-87 (2014).
7%Based on Justice Brandeis legal reasoning at the beginning of the 20" century: “the archaic doctrine of caveat
emptor is vanishing” See source cited supra note 70.

"1See also supra note 9. However, in the world of disinformation, which is a problem generated mostly by technology
platforms, it seems unfair to target the news media companies for disclosure. This is why EU institutions, such as de
Council of Europe, and certain scholars (for e.g., Spanish constitutional law scholar, Ignacio Villaverde) are trying to
broaden the definition of a media organization to include the digital platforms as well.

72See supra note 68 and supra note 70; See also David Heald, Varieties of Transparency in TRANSPARENCY: THE KEY TO BETTER
GoVERNANCE? (Christoper Hood & David Heald eds., 2006); See also Gregory Michener & Katherine Bersch Identifying
transparency, 18 INF. PoLmy 233-242 (2013); See also Archon Fung, Infotopia: Unleashing the Democratic Power of
Transparency 41 Poumics Soc 183-212 (2013).
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and behavior can aid in user experience and interface design as well as in content devel-
opment so that readers receive information about a specific news site in a way that
encourages them to consume or read the news and ideally become regular subscribers.
This is exactly what brands in other sectors do through labels, mostly in the food sector
(nutrition labels), but also in the healthcare, automobile sectors, etc.””

Designing an online label for readers to influence their news consumption habits
requires two components: disclosing a label in a visible and accessible manner and dis-
closing the indicators in which this label is based in a pedagogical way. This is the gen-
eral approach of NewsGuard, The Trust Project and the IFCN and its network of fact-
checkers, although there are significant differences amongst the three.

NewsGuard has developed a state-of-the-art application that can be easily down-
loaded into readers’ browsers and devices. This application generates a red, yellow or
green label for each news site the user visits, and easily discloses the nine indicators
analyzed to produce each rating. NewsGuard rates thousands of news sites in different
media markets, including disinformation sites, which are rated with a Red label.”*

In a Response to the House of Lords Communications and Digital Committee’s
Inquiry into the Future of Journalism at the UK Parliament, the following was said by
NewsGuard: “Its approach is based on research and consumer experience measuring
how credibility ratings and nutrition labels for news sources are effective and scalable
ways to have a real impact on reader behavior.””

In the case of The Trust Project, instead of dynamically rating each site, it certifies each
news outlet after conducting a due diligence to determine whether the outlet complies
with their eight indicators. When an outlet is certified by the team of The Trust Project, it
may disclose the trust label (a static icon) at the bottom of each article. If readers click on
the label, they are directed to another site that discloses the eight indicators.

The Trust Project has conducted recent research on the impact of labels on users.
What they found is that the positioning and design of labels matters: users are more
prone to remember the label if it is well positioned and designed. Additionally, partici-
pants who see the label perceive the news site as more credible. This increase in per-
ceived credibility is stronger in users who show a general distrust in news.”

The IFCN and its network of fact-checkers direct their efforts to readers by disclosing
on their news site their methodology and their accreditation by the IFCN. Fact-checkers
enjoy a sort of rising legitimacy as the new kids on the block in the truthful information
market traditionally led by news media organizations. This is because external fact-
checkers were mostly born with an organizational and operational structure character-
ized by a high-level of transparency vis-a-vis news media organizations.

b) Advertisers. The rise of disinformation, its accelerating pace since 2016 and its impact
on elections has prompted a movement for transparency in online political advertising.
This movement has also extended to commercial online advertising.”’As a result, end

3See supra notes 68, 70, 73.

74See interview cited supra note 43.

7>Response to the House of Lords Communications and Digital Committee’s Inquiry into Future of Journalism (May,
2020), https://committees.parliament.uk/writtenevidence/4815/html/

7SE-mail from Sally Lehrman, CEO of The Trust Project, to author (Jul. 23, 2021).

77ads for News, https://www.adsfornews.org/ (last visited on Jan. 22, 2023).
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users of a transparency system in the current online media sector may also be adver-
tisers. Good brands have always searched for media brands with good reputation.
However, in the current online world the metric no longer is reputable news organiza-
tions, but instead, those brands with higher levels of engagement, according to metrics
developed by technology platforms.”® And the latter have not shown any signs of self-
regulation to disincentive brands in funding disinformation sites.”®

As a result, there is an opportunity to incentivize commercial brands in their respon-
sible advertising and brand safety efforts through a well-designed transparency system.
This is the strategy pursued by the Global Disinformation Index.*® By disclosing their
15 indicators associated with quality news to advertisers they seek to favor reputable
news online outlets over disinformation sites. On their website, they publish regular
reports that show how popular brands and ad-tech companies fund stories that have
been debunked as disinformation.®’ They also produce disinformation risk ratings in
each media market to incentivize funding to credible news outlets.*” All their informa-
tion is public and available for advertisers (and any other stakeholder) on their official
website.

Although NewsGuard was originally focused on readers, it is increasingly targeting
advertisers in their brand safety efforts through new products, such as BrandGuard.*’

¢) Investors. Media companies can also direct their transparency efforts at investors.
This may be especially relevant for publicly traded media companies, but it is also
important for private ones. Across sectors, investors in both the public and private mar-
kets are increasingly focusing on Environmental, Social, and Governance (ESG) indica-
tors when making investment decisions.**

In the media sector, the GRI G4 Media Supplement has become a reference for media
companies interested in attracting certain kinds of responsible investors. ESG indicators
are developed on the basis of the standards included in this sector specific GRI. Media
companies, mostly those traded on the public markets, typically include their GRI sup-
plement as an annex of their impact, sustainability or annual reports.®”

d) Technology Platforms. Technology platforms are another possible end user of a trans-
parency system in the media sector. As Stiglitz states, “many of the initiatives rely on
Facebook, Twitter and Google using their technology or taking action in some way,

78Benedict Nicholson, These were the top publishers on Facebook in April 2021, NewsWHip (May. 4, 2021) https://www.
newswhip.com/2021/05/top-publishers-facebook-april-2021/

9See supra note 27.

80See supra note 36.

81Global Disinformation Index, Research section, Disinfo Ads, https://www.disinformationindex.org/research

82GLoBAL DISINFORMATION INDEX, THE ONLINE NEws MARKET IN FRance (Oct. 31, 2021) https://www.disinformationindex.org/
country-studies/2020-10-31-the-online-news-market-in-france/

8NewsGuard, NewsGuard Launches ‘Human Intelligence’ BrandGuard Service to Help Advertisers Keep their Brands Off
of ‘Fake News' Websites (Nov. 19, 2018) https://www.newsguardtech.com/press/newsguard-launches-human-
intelligence-brandguard-service-to-help-advertisers-keep-their-brands-off-of-fake-news-websites/

84)essica Strine et al., The Age of ESG, HARVARD LAw ScHooL Forum ON CORPORATE GOVERNANCE (Mar. 9, 2020); Ira Kay et al.,
The Stakeholder Model and ESG, HARVARD LAw ScHooL Forum oN CORPORATE GOVERNANCE (Sept. 24, 2020).

8See eg., GRUPO PRISA, PLAN DIRECTOR DE SOSTENIBILIDAD, https://www.prisa.com/informe-sostenibilidad-ejercicio-2020/
flipbook/4-5/ (last visited on Jan. 23, 2023); BLOOMBERG, BLOOMBERG IMPACT REPORT, https://assets.bbhub.io/company/sites/
56/2022/04/Impact-Report-2021.pdf (last visited on Jan. 23, 2023).
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whether by blocking ‘harmful’ content or downranking false or mis/disinformation, or
by keeping the advertising of reputable firms from appearing next to such content.”

The idea, thus, is to automate through artificial intelligence (AI) and machine learn-
ing (ML) a set of indicators associated with quality news so that platforms may incorp-
orate them in their search and social media algorithms to rank quality news outlets on
top. This is the approach mostly taken by JTI, in their effort to develop a set of global
standards associated with trustworthy journalism®’, though the Trust Project and
NewsGuard also direct their transparency efforts to platforms.

Fact-checkers certified by the IFCN are working with platforms -mostly Facebook- to
combat disinformation through the development of their fact-checking activity on these
third-party platforms. In order to operate in the platforms, fact-checkers need to be
accredited by the IFCN and comply with its disclosed methodology. This is another
example of a transparency effort vis-a-vis the platforms.*®

4. Institutional Transformation Based on User’s Behavior

Well-designed transparency systems are meant to effectively transform institutions by
increasing their governance and accountability mechanisms, and, as a result, reaching
higher levels of trust amongst stakeholders.®” As we have seen in the previous section,
transparency issuers target different categories of users for different reasons. But their
common driver is to build trust and credibility through these different kinds of users.
Users’ response to the information disclosed by the issuer becomes an important driver
of institutional change.

There is little evidence of actual institutional transformation coming out of these ini-
tiatives as they are so new and some of them have not yet even started. The IFCN,
HAZ and The Trust Project are the oldest ones, starting in 2015, 2016 and 2017
respectively.

In the case of external fact-checkers certified by the IFCN, they were born out of an
institution that demands their members high levels of transparency in order to be certi-
fied and be also credible in their most often controversial fact-checking. The IFCN itself
had to develop new transparency and accountability mechanisms in the last years to
legitimize itself. In 2020 the organization enacted their bylaws, which are published on
their site. These bylaws make references to their governance system®’. Also, starting in
2020, the IFCN publishes annual transparency reports on its Code of Principles.

In the case of HAZ, there is evidence of institutional change since it began evaluating
a sample of 21 media companies in Spain in 2016. The aggregate data shows an increase
in transparency of 53 percent in 2018 with respect to 2017 and 38.5 percent in 2020
with respect to 2019.”"

8See supra note 27, at 148.

87See interview cited supra note 28.

8See also supra note 27, at 117.

896ee e.g., David Heald, Varieties of Transparency in TRANSPARENCY: THE Kev To BETTER GOVERNANCE? (Christoper Hood & David
Heald eds., 2006); See also, Onora O'neill, Transparency and the Ethics of Communication in TRANSPARENCY: THE KEY To
BETTER GOVERNANCE? (Christoper Hood & David Heald eds., 2006).

“OByLAWS OF THE INTERNATIONAL FACT-CHECKING NETWORK, https://drive.google.com/file/d/1DG3-HGKeqQpMKwoh6wSIL2i0fH6xysj6/view
(last visited on Jan. 23, 2023).

91JAVIER MARTIN CAVANNA ET AL, PRIMERA PLANA: INFORME DE TRANSPARENCIA Y BUEN GOBIERNO PARA GARANTIZAR LA INDEPENDENCIA Y
CREDIBILIDAD EDITORIAL (2017).
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In the case of The Trust Project, as journalist Giles Tremlett said, “what we cannot
yet anticipate, since the initiative is so new, is to what extent it will serve as a statement
of intent on the side of media partners or whether it will develop an authentic vigilance
system over the media companies, since many could use the logo as a marketing elem-
ent without an effort to comply with all the indicators.””® In the past few years, the
Trust Project has been working on finding evidence that the label leads to institutional
change. According to a study conducted in 2019, newsrooms have become more aware
of the existing codes (although the study is not publicly available). According to
Lehrman, “a leader at La Prensa Panama said during our launch debrief: ‘It’s a process
in which you rethink everything. You have codes for years but don’t look at them.”*?

NewsGuard presents some evidence of this structural transformation. According to
an official announcement released in early 2019, the initiative had already rated 500
media companies, providing evidence of institutional change in the following sites:

“Newsweek, Yahoo! News and Gallup adopted clear standards and policies for publicly and
prominently correcting any reporting errors. Fortune, Reuters, NBCNews, Mail Online,
Fast Company and The Western Journal added information about their staff and
leadership. Forbes and hundreds of sites owned by GateHouse Media such as the
Providence Journal and dozens of sites owned by The McClatchy Company such as the
Sacramento Bee added clearer labeling of sponsored content and links.Washington
Monthly, Percolately and AlterNet added information about their ownership or about their
financing, such as disclosure of major donors or investors.”*

5. Incentives

In any given transparency system, issuers of information (disclosers) need to be effect-
ively incentivized.”> More specifically, transparency scholars talk about “transparency as
an instrumental value” to attain further objectives, such as effectiveness, trust, account-
ability, external control or legitimacy.”® Issuers of information must have these incen-
tives in mind if they want to sustain the initiative in the medium- and long-term.

In all of the initiatives analyzed, there are reputational incentives that vary depending
on the system’s end user. Media organizations developing a transparency policy driven
by these initiatives are thinking about building their reputation so that it leads to trust,
and ultimately to economic gain, since these end users become a source of funding:
readers that become digital subscribers (The Trust Project, NewsGuard; JTI); responsible
advertisers that become clients (GDI; NewsGuard); responsible investors that become
owners (GRI); or technology platforms that increase news outlets’ visibility and
engagement.

Kosack and Fung highlight the utilitarian approach of many transparency policies (as
opposed to a deontological approach) as the real driver behind them: “The expectations

92JAVIER MARTIN CAVANNA ET AL, PRIMERA PLANA: INFORME DE TRANSPARENCIA Y BUEN GOBIERNO PARA GARANTIZAR LA INDEPENDENCIA Y
CREDIBILIDAD EDITORIAL 148 (2019).

3E-mail from Sally Lehrman, CEO of The Trust Project, to author (Jul. 23, 2021).

9NewsGuard, More Than 500 Websites Improve their Journalism Trust Practices Through NewsGuard'’s Rating Process, (Jan.
31,  2019)  https://www.newsguardtech.com/press/more-than-500-websites-improve-their-journalism-trust-practices-
through-newsguards-rating-process/.

9See supra note 68.

%See supra note 73.
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for consequential transparency are far more ambitious—practically and social-scientific-

ally—than citizens’ deontological “right to know”.””

6. Safeguards
For any given transparency and governance system to effectively work, there needs to
be a number of safeguards and compliance mechanisms. Typically these consist of (i)
an external or third-party intermediary that monitors and supervises the issuer’s degree
of compliance with the system and/or (ii) a sanctions regime.”®

Out of the seven initiatives analyzed, five have included an external audit from an
independent third-party (GRI, JTI, GDI NewsGuard and IFCN). In addition to the
external audit, one initiative, GDI, has an advisory board that analyses the processes.
Also, NewsGuard and IFCN both have either an official and agile correction mecha-
nisms or complaints policy. None of the initiatives, however, impose any sanctions on
the issuers. Only IFCN sets forth a suspension or removal of their fact-checkers should
they contravene its code of ethics.”

Common standards and indicators

Each initiative has gathered a different number of standards or indicators, and has clas-
sified them in different areas. Overall, we cannot find a systematic way in which they
have structured the different indicators and areas. In general terms, we can say that the
majority of the initiatives demand the following standards:

a. Transparency in ownership

b. Transparency of funding

c. A clear labeling policy that differentiates news from opinion and advertising

d. A corrections policy or mechanism

e. A number of elements associated with the editorial principles and processes,
such as accuracy or verification processes (very much connected with sources)

f.  Measures to protect the independence of such editorial process, such as conflicts

of interest policies and freedom of expression policies.

The majority of the abovementioned standards are associated with the editorial pro-
cess (except the first two). However, literature shows that editorial independence and
credibility of news media organizations have better chances of materializing when own-
ers are truly committed to the editorial mission and establish a governance system to
advance in this commitment.'” Out of the total of seven initiatives, only two, HAZ and
the GRI Media Supplement, advance in this direction.

See supra note 70, at 83.

%8See e.g., Elisa De la Nuez, Comentario al Preambulo in COMENTARIO A LA LEY DE TRANSPARENCIA, ACCESO A LA INFORMACION PUBLICA
Y BUEN GOBIERNO (Antonio Troncoso ed., 2017); Klaus J. Hopt, Comparative Corporate Governance: The State of the Art and
International Regulation, 59 Am J Comp Law (2011).

9970om interview with Ferdi Ozsoy, Program Manager at the International Fact-Checking Network, IFCN (Jun. 28, 2021).
1%See e.g., Rachael Craufurd Smith et al., Media ownership transparency in Europe: Closing the gap between European
aspiration and domestic reality, 36 Eur. J. Commun 547-562 (2021); Robert G. Picard, Corporate Governance : Issues and
Challenges, IN CORPORATE GOVERNANCE OF MEeDIA ComPANIES (Robert G. Picard ed., 2005).
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More specifically, HAZ demands disclosure of the board of directors, whether the
appointments process of directors takes into account the editorial mission of the organ-
ization, the competencies the board has when it comes to advancing and protecting the
editorial mission and how the board identifies risks to the editorial mission. The GRI
requests a disclosure of the governance structure and decision-making process for the
creation and dissemination of content, and their interrelationship with the overall gov-
ernance of the organization, the process to ensure editorial independence from external
pressures and the conflicts of interest in the editorial creation process.

Transparency and Governance Standards of a Sample of US and UK Media
Companies™®’

Most of the indicators included in the transparency systems that I described and compared
focus on the integrity of the editorial process (sources, verification process, correction mech-
anisms, conflicts of interest of journalists, etc.). However, as we mentioned earlier, there is
increasing evidence that editorial independence and credibility of news media organizations
have better chances of materializing when owners (publishers) are truly committed to the
editorial mission and establish a governance system to advance in this commitment.

Only HAZ and the Global Reporting Initiative demand transparency on some ele-
ments associated with good news governance, defined as the set of mechanisms that the
board of directors of a media company should consider to guarantee editorial independ-
ence and credibility, including transparency. These elements or standards include the
composition of the board, the requirements in the appointment process of independent
directors, the appointment of journalists as part of the board of directors, and the
incorporation of quality and integrity of the editorial process as a direct incentive and
responsibility of the board of directors.

To better understand how credible news brands are disclosing their news governance to
protect their editorial independence and journalism, I have undertaken an analysis of the
ownership and governance structures of five news media companies with higher credibility
evidenced by the increase in digital subscriptions. These companies are the New York
Times Co.; News Corp.; The Washington Post; The Guardian Media Group and The
Economist Group. To undertake this analysis, I have used the six indicators developed by
HAZ, under their ownership and governance areas. By looking at their ownership and
governance structures we have identified a number of good practices that may be extended
to other news media companies through self-regulation or even regulation.

In this regard, it is important to highlight that this sample includes listed and non-
listed companies. The existing regulation for listed companies already requires some of
the standards or indicators related to the ownership structure, not so much those
related to the news governance. However, what’s interesting is how private companies
such as The Guardian or The Economist also incorporate some of these standards,
which are clearly best practices worth highlighting vis-a-vis the opacity that character-
izes many private news organizations.

"YThis is a specific chapter of the Media Integrity Report written by Elena Herrero-Beaumont as a researcher of HAZ
Foundation under the framework of the Stars4Media pilot project, an initiative co-funded by the European Commission
in 2020.
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Best Practices in Ownership

a) Disclosure of significant shareholders. The five companies disclose their ownership
structures on their websites. However, The New York Times Corp. and News Corp.,
both public companies listed on the NYSE and the NASDAQ respectively, only disclose
their ownership structure in the Annual Proxy Statement, a jargon-laden document for
many potential interest groups who are not specialized in corporate governance.

The stocks of both the New York Times and News Corp. are divided into A and B
shares, where the B shares have greater voting power in the case of the Times and all
the voting power in the case of News Corp. The Sulzberger family owns 92 percent of
the Class B in the Times’ stock and 3.4 percent of the Class A stock through the histor-
ical “1997 Trust.” The Mexican business magnate, Carlos Slim, owns 9.8 percent of the
Class A stock. The remaining Class A stock is owned by a number of passive funds,
including BlackRock, with 8 percent, and Vanguard with 8.4 percent. News Corp. is
owned by the “Murdoch Family Trust” with 38.4 percent of the Class B shares.
Perpetual Limited, an Australian holding, is the other significant owner, with 8.6 per-
cent of the Class B stock and thus has voting power.

The Washington Post, The Guardian Media Group (GMG) and The Economist
Group are all private companies. They also fully disclose their ownership structure, as is
clearly visible and accessible on their websites:

Amazon CEO Jeff Bezos bought The Washington Post in 2013'* and remains the
only owner of the prestigious media outlet. GMG belongs to the Scott Trust Limited
(STL), a private company whose current Directors own all of the GMG shares.'"” As
for The Economist Group, the most complex structure of all, the stock is divided into
ordinary shares-held by employees and founding members of the company-and special
shares, which are subdivided into Class A, Class B and Trust shares. Individual share-
holders, including the Cadbury Layton, Rothschild, Schroder and other family interests,
as well as a number of staff and former staff, hold the special “A” shares. The Agnelli
Family, through Exor NV, a holding company with diversified investments, acquired
43.4 percent of the overall capital in 2015 (excluding the trust shares, they are owners
of part of A shares and all of B shares). The move became the second significant change
of ownership in The Economist’s 172-year-history.'®* The trustees are owners of the
Trust shares.'*”

b) Disclosure of Significant Shareholders’ Business and Political Ties. All companies fully
disclose their main owners’ links to other companies or political affiliations. In the case
of News Corp., the website highlights the role of both Rupert Murdoch and Lachlan
Murdoch as Directors of the Board at Fox Corporation since 2019. It is worth highlight-
ing that Carlos Slim holds shares in both the New York Times Company and in Grupo

192Eanklin Foer, Jeff Bezos’s Master Plan, THe ATLanTic (Nov, 15, 2019).

193Cyrrent directors include, Alexander Graham, Emily Bell, Catherine Howarth, Nils Pratley, Stuart Proffitt, David
Olusoga, Matthew Ryder, Vivian Schiller, Russel Scott, Mary Sieghart, Ole Jacob Sunde, Annette Thomas and Katharine
Viner (names included in the Corporate governance public document available in this link: https://uploads.guim.co.uk/
2021/07/27/STL_Corporate_Governance_2021.pdf)

104Karl West, The Economist becomes a family affair, THE GUARDIAN/OBSERVER (Aug. 15, 2015).

'%Baroness Bottomley of Nettlestone PC, DL; Tim Clark; Lord O'Donnell CB, KCB, GCB, FBA, Dame Alison Carnwath
(names included in the The Economist Group Annual Report 2022 available in this link: https://assets.ctfassets.net/
2h5kbjx7tvge/5Sn5EcWils2BwyNBtfgRNx/087d785c67b596b09fb041e3f275¢5a6/454_TEG_AR2021_FINAL_20.06.pdf)
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Prisa, but since he is not a member of the Board, this is not disclosed on the Times’s
website.

In the case of The Washington Post, the main link is Bezos’s position as Executive
Chairman of Amazon, which the Post discloses. The Guardian Media Group’s Scott
Trust Limited is owned by its Directors, whose information and links are clearly dis-
closed on the website. Finally, The Economist Group’s Annual Report includes all of its
ownership information.

¢) Disclosure of Measures Taken by the Ownership to Protect Editorial Independence. The
measures taken by these Anglo American media companies (and their counterparts in
Central and Northern European countries) to safeguard their independence from any
potential shareholder are quite outstanding. This poses a significant contrast to media
companies in the Mediterranean. Of all the measures implemented by these companies,
the creation of a Trust is the most effective mechanism to protect the editorial inde-
pendence. Although we will only analyze in detail the Trusts that own The Guardian,
The Economist and The New York Times, it is worth highlighting other important exam-
ples, such as the Reuters Trust (owner of Thomson Reuters in the UK),'°® The Tinius
Trust (owner of the Schibsted Group in Norway), the FAZIT-Stiftung Trust (owner of
the Frankfurter Allgemeine Zeitung in Germany) and the Torstar Voting Trust (owner
of the Toronto Star in Canada).

A trust entails “the substitution for a private shareholder some other person or cause
to whose interests the benefits are to be devoted and the newspaper may still be run
with the object of making profits.”'”” A trust can own a part or all the stock of a media
company. The main challenges of a trust are finding good trustees with enough experi-
ence and commitment to the trust’s principles and values. It is also more difficult to
raise capital under a trust and it may go with bad governance policies. The main advan-
tages of trusts are their capacity to a) shield the media outlet from external pressures
and b) guarantee its long-term sustainability. Good governance of a trust is fundamental
to its success, especially in the appointment of trustees.'*®

Four of the five the companies analyzed have established a trust as a mechanism to
maintain editorial control. The Washington Post doesn’t have any and, in the case of
News Corp, despite the existence of the Murdoch Family’s Trust, there is no statement
that sets forth a specific editorial mission.

The New York Times’s Trust was created in 1997 by the four children of Iphigene
Ochs Sulzberger (Marian S. Heiskell, Ruth S. Holmberg, Judith P. Sulzberger (now

196The Reuters Trust is another example. Established in 1941, the Trust was created by the Associated Press and the
Newspaper Publishers Association this time in response to alleged interference by the British government. The mission
of the Trust is to guarantee five principles: (i) prevent the sale of the company to interests, groups or factions; (ii)
preserve integrity, independence, and freedom from bias; (iii) provide neutral and credible information; (iv) consider the
diversity of interests it serves; (v) maintain international leadership. The Reuters trust forbids any third party to acquire
more than 15 percent of the stock with voting rights, among other measures. Today the trustees meet twice a year
and review the reports submitted by the company’s CEO, focusing on the risks to editorial independence; once a year
they review the compliance report; they meet with the editor-in-chief; and monitor the journalists’ compliance with the
editorial codes [Leonard Berkowitz, Sustaining Independent Journalism through the ‘Reuters Trust’ in Is THERE A BETTER
STRUCTURE FOR NEws ProviDERs? (David A. L. Levy & Robert G. Picard eds., 2011)].

%Robert G Picard, Charitable Ownership and Trusts in News Organisations in Is There a Better Structure for News
Providers? 19 (David A. L. Levy & Robert G. Picard eds., 2011).

108600 supra note 108, at 27.
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deceased) and Arthur Ochs Sulzberger (now deceased) (the “grantors”)) for the benefit
of each of the grantors and his or her family. Security Exchange Commission (SEC) fil-
ings state the trust’s “primary objective” is that the Times continues “as an independent
newspaper, entirely fearless, free of ulterior influence and unselfishly devoted to the
public welfare.”

The Guardian Media Group’s efforts to protect its independence from shareholder
pressures are remarkable, both in terms of the structure and the clarity through which
the institution explains it to its audiences. In 1936, John Russell, the heir to the
emblematic publisher C.P. Scott, created The Scott Trust in order to avoid the death
taxes imposed on the newspaper by the government. As a result, Russell decided to
transfer his ownership of the Guardian to the so-called Scott Trust, comprised of seven
Trustees connected to the newspaper. In 1991, the Trust gained greater influence, estab-
lishing itself as a mission, “to ensure the financial and editorial independence of the
Guardian in perpetuity, as a quality national newspaper, unaffiliated with any party and
loyal to its liberal tradition; a company that seeks benefits and is managed
efficiently.”*

In 2008, the Guardian Media Group was set up as a limited company, which would
remain under the ownership of the Trust, renamed as Scott Trust Limited. Currently
there is a Board of Directors of GMG and the Scott Trust Limited, made up of individ-
uals of outstanding reputations, including the director of the Guardian and a member
of the editorial team.''” There are two characteristics of the Scott Trust worth
highlighting:

1. The owners of the Trust renounce all financial benefit and commit to reinvest
any potential returns into the business.

2. The Trust appoints the Editor-in-chief of the Guardian, which reports directly to
the Trust.

Although the Guardian is not profitable today, enough profits have been made
throughout its history to make up for today’s losses. A series of benefits derive from
establishing a Trust: it is a sought-after newspapers by journalists for job security and
professional excellence; the journalistic quality has been preserved; it has managed to
protect editorial independence and ensure the long term; it has contributed to the suc-
cessful digitization of the Guardian, which has resulted in its ranking as the newspaper
with the second highest online audience rates in the world."""

As mentioned earlier, The Economist Group has established different varieties of
shares, i.e., ordinary and special, and within the special shares are A, B and trust shares.
Owners of the trust shares (four trustees mentioned earlier) have the rights to “provide
for the continued independence of the ownership of the company and the editorial
independence of The Economist. Apart from these rights, they do not include the right
to vote, receive dividends or have any other economic interest in the company. The

%yictor Keegan, Protecting the Guardian through the Scott Trust in Is THERE A BETTER STRUCTURE FOR NEWS PROVIDERS? THE
POTENTIAL IN CHARITABLE AND TRUST OWNERSHIP 61 (David A. L. Levy & Robert G. Picard eds., 2011).

"%ee supra note 110, at 63-64.

Mgee supra note 110, at 64-66.
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appointments of the editor of The Economist and of the chairman of the company are
subject to the approval of the trustees, as are transfers of A" special and "B" special
shares.”''? Additionally, “Articles of Association also state that no individual or com-
pany can own or control more than 50 percent of its total share capital, and that no
single shareholder may exercise more than 20 percent of voting rights exercised at a
General Meeting of the company.”'"?

Best Practices in Corporate Governance

a) Disclosure of the Composition of the Board of Directors. All the companies analyzed,
except The Washington Post, which doesn’t have a Board of Directors, disclose the
composition of their boards of directors. It’s worth highlighting the efforts the
Guardian Media Group and The Economist Group make to fulfill principles of corpor-
ate governance, even though they are both private companies and are not subjected to
most of the obligations of listed companies. This contrasts with Bezos’s Post, which
does not go to these lengths to ensure transparency.

b) Appointment Procedures of Independent Directors. The New York Times Co., The
Guardian Media Group and The Economist Group greatly emphasize their journalistic
mission, purpose and values. The main purpose of their Boards is to protect and
advance these original mission statements.

In the case of The NYTCo., the Certificate of Incorporation and the Bylaws -both
public and accessible documents- establish that 70 percent of the Board of Directors are
appointed by owners of the Class B stock, i.e., the Sulzbergers. The Nominating &
Governance Committee is responsible for annually reviewing with the Board the crite-
ria, skills and characteristics of directors, as well as the composition of the Board as a
whole. This assessment will include “consideration of directors’ independence, diversity,
character, judgment and business experience, as well as their appreciation of the
Company’s core purpose, core values and journalistic mission.”''* The Board of the
NYTCo. is comprised of the publishers A.O Sulzberger, Sr., A.G. Sulzberger Jr. -the
current Chairman- and Mark Thompson - the current CEO. It is worth highlighting
that both the publishers —the Sulzbergers- and the CEO were journalists at some point
in their careers.

The GMG Board and the STL Board govern the Guardian Media Group the. The
Nominating Committee of the GMG Board commits to appoint a majority of non-
executive directors according to the independence criteria set out on the GMG
Corporate Governance Code. As a direct result of the policy, the Board is comprised of
professionals linked to the news and media business as well as the tech sector.
Journalists, such as the editor-in-chief, Katharine Viner, also sit on the board. The STL
Board ensures that a minority of its Directors are GMG Directors (currently, only
Katharine Viner and Annette Thomas). One seat is reserved for a Guardian journalist

"2THE ECONOMIST ANNUAL REPORT 2022.

"3The  EconomisT GROUP, ENVIRONMENTAL, SOCIAL & GOVERNANCE, GOVERNANCE AND OWNERSHIP  SECTIONS, https://www.
economistgroup.com/esg (last visited on Jan. 23, 2023).

T4THe NEw YORK TIMES Co., CORPORATE GOVERNANCE, https://www.nytco.com/investors/corporate-governance/ (last visited on
Jan. 23, 2023).
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(currently, Nils Pratley). The STL Board of Directors (whose members were listed
above) is comprised of mostly media professionals and journalists.

The Economist Group has a Board of 13 directors, seven of which may be appointed
by holders of the Class A special shares and six by the holders of the Class B special
shares (ie., the Agnelli Family). “Lord Deighton, Eli Goldstein, Philip Mallinckrodt,
Zanny Minton Beddoes and Mustafa Suleyman were appointed by the “A” special share-
holders. The “B” special shareholders appointed Lara Boro, John Elkann, Lady
Heywood and Diego Piacentini.”''> The fact that The Economist's Editor-in-Chief,
Zanny Minton Beddoes, is a member of the board shows the Group’s commitment to
editorial integrity.

News. Corp., doesn’t include the values of truthful or quality journalism in its mis-
sion. They don’t state how the Nominating Committee should account for editorial
integrity or credibility when proposing candidates to the board. Furthermore, only hold-
ers of the Class B stock are eligible to vote at the Annual General Meeting. As a
reminder, the majority owner of Class B stock is the Murdoch Family Trust and
Perpetual Limited. In conclusion, News Corp’s Board is controlled almost entirely by
the Murdochs and there is no specific journalistic mission that the board must
defend."'® Similar to the Times, News Corp.’s CEO, Robert Thomson, is a member of
the Board and previously was a journalist in prestigious media outlets, including The
Wall Street Journal.

Lastly, The Washington Post has no corporate governance web page. It is a shame,
because the Post, as a newspaper institution, does have a clear journalistic mission
drafted by Eugene Meyer, on March 5, 1935, which still today the paper’s website
clearly discloses."'” Yet, currently there is no proper structure to defend and advance
this mission other than Bezos’s will; a dangerous structure from a governance
perspective.

¢) Board’s Responsibility in Managing Risks to the Editorial Independence. The role the
NYTCo.’s Board plays in managing the risks to the paper’s editorial independence is
probably the result of the regular requirements of a listed company. The management
team conducts an assessment of risks, which are included in their Annual Report. The
Audit Committee, as well as the full Board, both review this assessment on an annual
basis. A number of documents establish this procedure:

1. The Annual Report includes a section called “Risks Factor,” among which the
first risk is “our ability to continue delivering high-quality journalism and con-
tent that is interesting and relevant to our audience.”

2. The Proxy Statement includes a section called “The Board’s Role in Risk
Oversight,” where it explains the abovementioned process in detail.

"5THE EcoNomisT GROUP, ANNUAL REPORT 2022

""®News Corp mission statement: “News Corp is a company truly greater than the sum of its parts. Driven by passion,
guided by principles and acting with purpose, we are dedicated to delivering value to our customers and our
shareholders with premium products and services that inform and inspire” (available at https://newscorp.com/about-
news-corp/, (last visited on Jan. 23, 2023).

"THe WASHINGTON PosT, ABouT Us, MissioN STATEMENT https://www.washingtonpost.com/about-the-post/ (last visited on
Jan. 23, 2023).


https://newscorp.com/about-news-corp/
https://newscorp.com/about-news-corp/
https://www.washingtonpost.com/about-the-post/
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3. The Audit Committee Charter states this Committee’s responsibility over risk
assessment and management.

4. The Corporate Governance and Board of Directors file includes an equal section
on “The Board’s Role in Risk Oversight.”

News Corp., as an equally listed company, follows a very similar approach and has
identical documents (an Annual Report with a Risk Factor section, a Proxy Statement
with the Role of the Board in Risk Oversight, a Charter of the Audit Committee and a
Statement of Corporate Governance). However, different to the NYTCo., News Corp,
doesn’t identify or address the risks associated with the Group’s editorial independence
and credibility. On the Risk Section, News Corp only says that “the company relies on
acceptance of the high-quality differentiated content in its newspapers,” but in contrast
to the Times, the Guardian and the Economist, it doesn’t show a commitment to an
editorial mission and it doesn’t establish specific policies to safeguard this mission, other
than the Murdochs’ will.

The Guardian Media Group publishes the following list of documents where the role
of the Board in risk management is addressed. It is a very similar approach to the one
taken by the New York Times and News Corp.:

1. The Annual Report, where there is a section called “Principal Risks and
Uncertainties.” Among them is the need to protect a strong brand through
adhering to “comprehensive editorial and commercial legal policies and
procedures.”

2. The Corporate Governance Code and Report where it establishes the responsibil-
ities of the Board regarding risk management.

The Washington Post doesn’t have a Board and a means to manage risks to its edi-
torial integrity.

In its Annual report, The Economist Group establishes the Board’s responsibility in
managing risks, but there is not sufficient disclosure on its website to assess how the
Group is, in fact, managing risks to its editorial independence.

Conclusions

All of the Anglo media companies analyzed are transparent when it comes to disclosing
in detail who its majority shareholders are, as well as the affiliations these shareholders
have with other companies. Contrary to the general practices of Spanish media compa-
nies in particular and certain general trends in the EU market, the private media com-
panies evaluated (The Guardian Media Group, The Economist Group and The
Washington Post) voluntarily comply with the obligations of public companies. This
finding is not a minor finding. Listed companies are required by law to disclose this
kind of information. The fact that private companies are following suit is a relevant
matter that shows the importance that credible news organizations give to transparency
in ownership.
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Three of the five companies analyzed (GMG, NYTCo., Economist) have ownership
measures to protect their original journalistic mission vis-a-vis potential shareholders
with an intention to influence. These companies have either established a trust with a
clear mission to protect their editorial integrity, or have classified their shares so that
certain shareholders can stop foreign interests from interfering with editorial
independence.

It is surprising to discover the lack of information available about The Washington
Post, one of the most respected media organizations in the world. The Post distances
itself from the other four companies that clearly disclose who sits on their Board of
Directors and their independent directors’ journalism professional backgrounds. Three
of the five companies (GMG, NYTCo., Economist) use a specific appointment process
that considers how independent directors can protect and advance their editorial
independence.

Finally, only two companies (the GMG and the NYTCo.) task the board with assess-
ing and managing risks to their organizations’ editorial independence.

Conclusions and recommendations

There is a proliferation of transparency initiatives for news media companies in
response to media capture and disinformation, which have become two relevant risks to
the constitutional right to information in the current post-media democracy. These ini-
tiatives aim at increasing media transparency as a potential effective mechanism to build
trust in critical journalism, a necessary element of the public’s right to be informed.
These initiatives demand media companies on a voluntary basis to publish information
on their websites associated with certain indicators or standards in order to label them
as quality information that may be easily differentiated from other disinformation
sources.

All of these systems meet four of the six criteria associated with effective transparency
systems according with previous findings of scholars specialized in the field of transpar-
ency. These criteria are also a determinant factor of the sustainability in time of any
given transparency system:

1. Legitimacy of the system’s founding process. All of them show a good degree of
legitimacy, but two stand out in this regard: the Journalism Trust Initiative’s cer-
tification process and the Global Disinformation Index’s technological and data-
driven methodology.

2. Foundation or grounds. All of them base their transparency claims to news
media organizations on the need to build trust vis-a-vis different categories of
end-users.

3. Categories of end users. Each initiative addresses mainly one category of end
user (although not exclusively): NewsGuard, the Trust Project and the IFCN tar-
get readers; the Global Disinformation Index, targets advertisers; the Global
Reporting Initiative targets investors; the Journalism Trust Initiative, targets tech-
nology platforms.
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4. Capacity for institutional transformation. There is little evidence of actual institu-
tional transformation coming out of these initatives as they are so new.
NewsGuard and HAZ provide some relevant data.

5. Incentives for transparency issuers. All of the initiatives generate reputational
incentives for the media companies that are compelled to disclose the informa-
tion vis-a-vis the main end user (readers, advertisers, investors, platforms).

6. Safeguards. Five of the seven initiatives have included an external audit from an
independet third-party, but none impose sanctions to the issuers in case of
violation.

The fact that these systems meet four out of the six criteria represents a promise
about their future impact on the media sector and their sustainability over time.
However, the fact thay they still don’t meet two relevant criteria, such as capacity for
institutional transformation and appropriate safeguards, shows some potential risks to
their impact and sustainability.

There is a significant heterogeneity in the number and category of standards required
by these initiatives. As we’ve seen in the environmental sector, having a different number
of initiatives generates confusion both for issuers and recipients (end users) of the infor-
mation. It also generates unnecessary burdens and costs for issuers. In fact, the EU has
decided to propose a new Directive on corporate sustainability reporting''® with the inten-
tion of setting forth a unique system based on a combination of the private systems.'"
Thus, for a transparency system to succeed there needs to be systematization and hom-
ogenization of indicators to attain better levels of understanding and better capacity for
comparing the results across issuer organizations. In this regard, I have identified the
following standards that are common to all or most of the initiatives:

Transparency in ownership

Transparency of funding

Transparency of sources

A clear labeling policy that differentiates news from opinion and advertising

A corrections policy or mechanism

A number of elements associated with the editorial principles and processes,
such as accuracy or verification processes (very much connected with sources)

7. Measures to protect the independence of such editorial process, such as conflicts
of interest policies and freedom of expression policies.

AR

""8The European Commission, Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
amending Directive 2013/34/EU, Directive 2004/109/EC, Directive 2006/43/EC and Regulation (EU) No 537/2014, as
regards corporate sustainability reporting, https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=
CELEX:52021PC0189&from = EN

"9The proposed EU Directive states: “The current situation is also problematic for companies that have to report. The
lack of precision in the current requirements, and the large number of private standards and frameworks in existence,
make it difficult for companies to know exactly what information they should report. They often experience difficulties
in getting the information they themselves need from suppliers, clients and investors. Many companies receive requests
for sustainability information from stakeholders in addition to the information they report to comply with current legal
requirements. All of this generates unnecessary business costs.


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX
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Most of these standards are related to the editorial process of news organizations.
However, there is increasing evidence that editorial independence and credibility of
news media organizations have better chances of materializing when owners (publish-
ers) are truly committed to the editorial mission and establish a governance system to
advance in this commitment.

Only HAZ and the Global Reporting Initiative demand transparency on some ele-
ments associated with good news governance, defined as the set of mechanisms that the
board of directors of a media company should consider in order to guarantee editorial
independence and credibility, including transparency. These elements or standards
include the composition of the board, the requirements in the appointment process of
independent directors, the appointment of journalists as part of the board of directors,
and the incorporation of quality and integrity of the editorial process as a direct incen-
tive and responsibility of the board of directors.

By looking at the ownership and governance structures of five news brands with sig-
nificant credibility, I have identified a number of good practices that show how they are
in fact protecting their editorial independence and credibility. There is a correlation in
that these credible media companies, which have invested in these mechanisms, have
also achieved financial success and sustainability over time. Although this success may
be attributed to other factors other than transparency in their ownership and govern-
ance structures, we consider that this is a correlation worth researching in the coming
years with the ultimate goal of introducing new regulations in the media sector to
effectively guarantee the quality of information, and with it, the public’s right to infor-
mation in the digital age.
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